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OFFICE OF THE SPECIAL COUNSEL
U S. Merit Systems Protection Board

The S al Counsel 1120 Vermont Avenue, N.W.
o = Washington, O.C. 20418

December 4, 1984

The Honorable George Bush
President of the Senate

and
The Honorable Thomas P. O'Neill, Jir:
Speaker of the House of Representatives

Dear Mr. President and Mr. Speaker:

In accordance with the Civil Service Reform Act of 1978, Section 1206
(m) of Title 5 of the United States Code, | submit this annual report to
the Congress covering Fiscal Year 1984 activities of the Office of the
Special Counsel of the United States Merit Systems Protection Board.
The data and status of cases reported is, therefore, as of September 30,
1984, unless otherwise indicated.

As is customary, a copy of this report will be forwarded to each

member of Congress
With respect, Q

K. William\Q’'Conno
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The Office of the Special Counsel (OSC) was
established in 1979 by Reorganization Plan
Number 2 of 1978; its functions and powers were
enlarged by the Civil Service Reform Act of 1978.
The OSC is an independent investigative and
prosecutive agency, incorporating functions
designed to protect the merit system, protect
whistleblowers and enforce the Hatch Act. The
OSC prosecutes disciplinary and corrective
actions before the U.S. Merit Systems Protection
Board (MSPB).

The relationship of the OSC to the MSPE may
be likened to that of a prosecutor to a court, the
Board being the tribunal before which the OSC
prosecutes cases. Both institutions work to pro-
tectthe meritsystem, thereby protecting the legal
rights of those who work within that system and

Introduction

the agencies in which they are employed. The

primary responsibilities of the OSC are:

1. 1o investigate allegations of activities prohi-
bited by civil service law, rule or regulation,
primarily allegations of prohibited personnel
practices and, if warranted, to initiate correc-
tive or disciplinary actions;

2. to operate a secure channel through which
civil servants may report allegations of waste,
fraud, mismanagement, abuse of authority or
a substantial and specific danger to public
health or safety without fear of being identi-
fied publicly, and to require executive branch
agencies to respond to those allegations;

3. to enforce the Hatch Act.



FY 1984 saw the Office of Special Counsel
evolve as a law enforcementagency. The central-
ized structural organization and the role of field
offices facilitated this evolution. All allegations
are received and screened in the Headquarters by
attorneys, investigators and personnel special-
ists. Meritorious allegations are sent to the inves-
tigators. Experienced criminal investigators and
supervisors have been employed and have
trained pre-existing staff in law enforcement
investigative techniques. Investigations are field
oriented, highly focused andintense. Administra-
tive subpoenas are routinely issued and
enforced; sworn, transcribed interviews are com-
mon practice. Witnesses, subjects and targets
may be represented by counsel during interro-
gation. Persons who provide knowingly false
information or statements to OSC investigators
may be referred to the Attorney General for crim-
inal prosecution.

The object of law enforcement investigation is
to obtain evidence with which to enforce the laws.
That object is being attained. Reports of investi-
gation are analyzed by staff attorneys and prose-

Summary

cutions are initiated where appropriate. No case
recommended for prosecution by senior career
staff has ever been declined by the incumbent
Special Counsel.

FY 1984 was a year of continued budgetary
stability, and consolidation of resources. It was
the first year reflecting the results of the course
change set during the previous year toward disci-
plinary prosecution of those who violate the law.
October 1984 concluded the second year of the
tenure of the current Special Counsel as the
agency head, a longer period than any prior
incumbent. Consistency of policy has helped sta-
bilize the agency.

As the new fiscal year opened, a total of 844
matters were carried over from FY 1983. In addi-
tion, during FY 1984, the agency received 1,626
new matters relating to the three primary statu-
tory responsibilities.

At the close of the FY 1984, 2,055 matters had
been processed and resolved. Only 416 matters
were carried over into fiscal year 1985, less than
half the number OSC had carriedinto FY 1983. All
other matters had been resolved.



In OSC administration, the most noteworthy
occurrence was the severance at the end of FY
1984 of the Office of the Special Counsel’s admi-
nistrative interaction with the MSPB.

in July, the MSPB Chairman and the Special
Counsel jointly announced the establishment of
separate administrative operations for the two
agencies. Both agency heads agreed that the
administrative reorganization would enhance the
efficiency of the respective agencies. This
change in administrative functions was accomp-
lished by October 1, 1984

The change necessitated modification of the
0SC’s operations management division. That
division assumed full responsibility for all OSC
general ledger accounting, payroll, and procure-
ment, in addition to its previous functions.

The separation of the agencies is friendly and
cooperative. OSC provides MSPB with computer

' An appropriate notice was published in the Federal Register,

49 Fed. Reg. 40131 (October 12, 1984).

Operations
Management
Division

services on a reimbursable basis, so MSPB does
not need to purchase such equipment and soft-
ware; MSPB graphics staff assists OSCona reim-
bursable basis and loans OSC costly equipment
when required.

OSC computer capabilities were improved dur-
ing the fiscal year. New systems were established
to permit the office to compile and use data on
cases in litigation more extensively, acknowledge
the receipt of complaints more quickly and expe-
dite the examination of new complaints. in addi-
tion, investigative control systems, senior staff
use of personal computers and improved funds
control systems are beinginstalled and should be
operational by the end of the first quarter of FY
1985.

Budget and staffing were stable during the
year. OSC achieved its 86 full time equivalency
(FTE) personnel ceiling during FY 1984 within the



authorized budget of $4.444 million. At the same
time, productivity improved quantitatively and
qualitatively.

During FY 1984, OSC personnel-payroll and
accounting systems were ftransferred io the
Department of Agriculture, National Finance

OFFICE OF THE SPECIAL COUNSEL FUNDING RATES
JANUARY 1, 1978 TO PRESENT

AT, RATE

Center (NFC) System because the previous fed-
eral payroll service was discontinued.

The Administration’s Civil Service wide goal of
135 square feet of office space per person was
achieved by OSC in FY 1984 by relocation and
consolidation. This management economy
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improves control and integrates function by per-
mitting the entire central office staff to share
common space.

The Chicago field office was closed after senior
career staff review revealed continued operation
of that field office was not cost-effective. Work-
load and staff positions were absorbed into the

central office. The five field office staff members
were offered lateral transfer to the Headquarters
office. The investigators did so. The attorney and
clerical staff chose not to move to the central
office and were given three months notice to
obtain other employment.



The Special Counsel has placed great empha-
sis upon outreach to improve and maintain com-
munications and respond to legislative inquiries
which span the OSC program.

The activities of the Office of Congressional
and Public Relations have been designed to
increase awareness among federal employees of
the provisions of CSRA, the Hatch Act and the
role and responsibility of OSC.

The Office of Congressional and Public Rela-
tions is staffed with two full-time employees. The
Director of that office is charged with maintaining
a liaison with the Congress, the press and the
public. The operating divisions are routinely
tasked with information retrieval projects to pro-
vide prompt response to frequent inquiries.

During the year two new posters dealing with
whistleblowing and prohibited personnel practi-
ces were designed and printed. In addition, a new

OSC Outreach

information booklet on the Hatch Act and politi-
cal action committees was published. As of Sep-
tember 30, a pamphlet planned for general
distribution entitled “The Role of the Special
Counsel” was awaiting publication.

During FY 1984, the Office of Congressional
and Public Relations distributed over 79,000
copies of OSC informational materialsto the pub-
lic and Congress. In addition, the Office
responded to an average of 300 press and Con-
gressional inquiries per month, and produced
and dispatched some 2,300 letters to the press,
Congress and the public. Automated systems
including personal computers have been
installed to promptly and accurately track matter-
related inquiries from Congress and the Execu-
tive branch. Continued emphasis on outreach
and responsiveness is planned in FY 1985,



Matters to be investigated are assigned either
to the Headquarters Investigative Unit of the
Investigation Division or to a field office. The
Headquarters Investigative Unit was composed
of 11 investigators at the end of FY 1984. The
Special Counsel has intensely recruited for inves-
tigators with criminal law enforcement back-
grounds. OSC investigators who now comprise
this unit formerly served in such agencies as the
Intelligence Division of the Internal Revenue Ser-
vice, the U.S. Naval Investigative Service, the Air
Force Office of Special Investigations, Offices of
Inspectors General, the Internal Affairs Division
of the Washington, D.C. Police Department, and
state or local law enforcement agencies.

Prohibited personnel practices are violations of
law in which complex questions of intent and
motivation are ordinarily at issue. They must be
investigated like any other infraction of law. The
analysis, tactics and methods for investigating
criminal offenses of such complexity are directly
applicable to those violations of Title 5 which
OSC seeks to identify and prosecute. While all
phases of a case are important, the mosttime and
resource consuming part is its investigation. No
prosecution can or should be brought without

lnvestigation
Division

reliable evidence. The duty of the Investigation
Division is to obtain that evidence or ascertain
that it does not exist.

That the above staff, philosophical and proced-
ural shifts in OSC investigations have been suc-
cessful is well-illustrated by the success OSC has
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achieved in FY 1984 in recommended corrective
actions taken by agencies and by the marked
increase in plea bargaining by respondents in
OSC prosecutions before the MSPB.

The Headquarters investigative unit gives close
technical supervision and assistance to all inves-
tigations conducted by the remaining two field
offices in Dallas and San Francisco. These field
offices have a combined staff complement of
seven investigators and three attorneys, all of
whom may be marshalled to work under the
Investigation Division command on any given
case.

Itis also through the Investigation Division that
all whistleblowing disclosures received by OSC
are processed. Pursuant to the Civil Service
Reform Act, OSC does not investigate whistleb-
lower disclosures relating to waste, fraud and
mismanagement. Rather it reviews such informa-
tion to determine whether transmittal to the
involved agency is appropriate under the office’s
statutory authority. During the year, 51 such ref-
errals were made. Reports of disposition of these
referrals were received from agency heads on 37
such matters. A more extensive report on this
activity is contained in the chapter on
Whistleblowing.

During FY 1984, the complete OSC manual on
investigative jurisdiction, methods and proce-
dures (issued for the first time in December of
1982) was revised and expanded. Also during FY
1984, all investigative staff were given training to
maintain and expand investigative skills. Such
training is to be continued on a regular basis to
improve the quality of investigative results.

In FY 1983, the Special Counsel designated the
head of the Investigation Division to serve as the
Inspector General for OSC. Inthatrole, the Asso-
ciate Special Counsel for Investigation maintains
special law enforcement liaison with the Inspec-
tor General community, including advising
agency Inspectors General every month of all
matters pending in OSC which relate to their
agencies. This exchange of information avoids
unnecessary duplication of investigative activity.
This liaison has proved useful to the Inspector
General community as well as the OSC. Joint
investigations and information sharing enhance
the effectiveness of OSC investigative
operations.



Examples of such coordinated efforts during
FY 1984 are as follows:

® In one matter, the Office of the Inspector Gen-
eral of the Department of Agriculture partici-
pated in an OSC investigation of alleged
prohibited personnel practices and other
alleged violations by certain managers and
supervisors. The investigation disproved the
allegations of prohibited personnel practices,
but revealed to the Inspector General a
number of questionable orimprudentadminis-
trative practices which management wasin the
process of correcting.

e In another matter growing out of joint investi-
gative activity, the Inspector General of the
Department of Housing and Urban Develop-
ment (HUD) assisted the OSC in obtaining
agency corrective action in the form of a per-
sonal statement by the Secretary of HUD, pub-
lished in the agency newsletter. The statement
cautioned agency managers against taking
reprisals against employees for whistleblow-
ing to the Inspector General.

¢ An allegation of Hatch Act violations was for-
warded by the Inspector General of the Vete-
rans Administration. Following investigation,
charges were filed against the subject of the
referral. This case is currently pending a final
Board order.

The Special Counsel also attempts to maintain
close cooperation with other agencies’ investiga-
tive offices. For instance, in October 1983, an
Office of Personnel Management regional direc-
tor referred to the OSC the results of an OPM
investigation that indicated possible prohibited
personnel practices by an office manager in a
component of the Department of Health and
Human Services (HHS). The OPM investigation
raised questions of unauthorized preference in
the promotion of employees within the office.
OPM also advised HHS of the matter. The matter
was investigated by OSC with participation by the
HHS Office of Personnel Systems Integrity, so
that determinations could be made as to whether
any violations of HHS policies or practices war-
ranted corrective action.




Matters are processed through the OSC with an
eye toward disciplinary prosecution and institu-
tional corrective action. During FY 1984, discipli-
nary action was initiated against two employees
for whistleblower reprisal, and against six
employees for other prohibited personnel practi-
ces or other violations of civil service laws. In
addition, charges were prosecuted against five
employees for Hatch Act violations. Corrective
action was initiated in five cases. Two petitions
for stays were filed with the MSPB and OSC inter-
vened in two matters pending before the MSPB.

During the fiscal year eleven cases involving
disciplinary sanctions went to trial before admi-
nistrative law judges. Five of the cases tried
involved, inter alia, charges of reprisal for whis-
tleblowing, four involved other prohibited per-
sonnel practices and two were Hatch Act cases.
In addition, two Hatch Act cases and one case
which charged an employee with granting an
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unlawful preference in a personnel action were
settled when the charged employees submitted
to disciplinary sanctions rather than trial.

OSC filed two subpoena enforcement actions
in Federal District Courts. In addition, OSC staff
coordinated with various United States Attorneys
offices in defending eleven lawsuits brought
against OSC in Federal District Courts during FY
83 and FY 84. Motions to dismiss the complaints
were granted in three of these cases during FY 84,
and the other eight were pending at the close of
the fiscal year.

Under an agreement between OSC and the
U.S. Attorney for the District of Columbia, 75
percent of OSC's Headquarters trial attorneys
have served, or are serving, in details to the U.S.
Attorney’s office (as Special Assistant U.S. Attor-
neys) for 120-180 day assignments to gain litiga-
tion experience, further enhancing the
prosecutive capabilities of the office.



Within the Prosecution Division, the Com-
plaints Examining Unit (CEU), first establishedin
September 1983, conducts initial examination
and statutorily required preliminary inquiry into
all new complaints and allegations. This central-
ized front-end review ensures constant policy
application and early assessment of the sub-
stance and prosecutive potential of each new
matter received. Those matters found through
these screening procedures to merit further
inquiry are immediately assigned to the Investi-
gation Division or field office for full field investi-
gation. This procedure ensures quality controi
over all initial determinations and expedites the
disposition of matters not warranting full field
investigation. The procedure also assures official
OSC staff contact with each complaint, sothereis
no misunderstanding of the nature and scope of
the complaint or allegation.

FY 1984 was the first full year of activity for
CEU. That unit has materially aided in reduing the
average time required for resolution of matters
from over 200 to less than 108 days.

If, in connection with any investigation, the
Special Counsel determines there is reasonable
cause to believe that an employee has committed
a crime, the Special Counsel is required by sta-
tute to report the matter to the Attorney General.
5 U.S.C. § 1206(c)(2)(A). The Special Counsel
also may refer matters to the Attorney General
under the general requirement of 28 U.S.C. § 535.

During FY 1984, the Supreme Court held that
any person who gives knowingly false informa-
tion to a representative of a law enforcement
agency concerning any matter within the agen-
cy's jurisdiction is guilty of violating 18 U.S.C. §
1001. United States v. Rodgers, 104 S. Ct. 1942
(1984). Accordingly, any person who gives know-
ingly false information or statements to OSC
investigators will be the subject of areferral to the
Attorney General for consideration of criminal
prosecution.

11



The personnel practices specifically prohibited

by the CSRA of 1978 are codified at 5 U.S.C. §
2302(b) and provide the standard for CEU and
OSC general operations. Complainants generally
allege violations of one or more of these provi-
sions. The statute provides that any person who
has the authority to take, direct others to take,
recommend or approve any personnel action,
shall not, with respect to such authority:

12

Discriminate on the basis of race, color, reli-
gion, sex, national origin, age, handicapping
condition, marital status or political affiliation;
Solicit or consider employment recommenda-
tions based on factors other than personal
knowledge or records of job related abilities or
characteristics;

Coerce the political activity of any person;

Deceive or willfully obstruct any person from
competing for employment;

Prohibited
Personnel
Practices

Influence any person to withdraw from compe-
tition for any position in order to improve or
injure the employment prospects of any other
person;

Give unauthorized preference or advantage to
any person to improve or injure the employ-
ment prospects of any particular employee or
applicant;

Engage in nepotism (hire or promote relatives
or advocate such activity);

Take reprisal against a whistleblower;

Take reprisal against an employee for exercis-
ing an appeal right;

Discriminate on the basis of personal conduct
which does not adversely affect job perfor-
mance of the employee, applicant or others;
Take a personnel action violating any law, rule
or regulation implementing or directly con-
cerning merit system principles codified at 5
L SiErg 2501



While unlawful discrimination is a prohibited
personnel practice within OSC jurisdiction, Con-
gress has leftintactthe procedures forinvestigat-
ing certain discrimination complaints already
established in the agencies and the Equal
Employment Opportunity Commission (EEOC).
Accordingly, the Special Counsel normally def-
ers such matters to agency or EEOC procedures
rather than initiate redundantindependentinves-
tigations (5 C.F.R. § 1251.3). During FY 1984, 374
such complaints were so deferred. However,
where there is evidence of particularly egregious
conduct, the Special Counsel investigates certain
allegations of sexual harassment, and racial and
religious discrimination, rather than defer to the
EEOC procedures. This is done in order to seek
disciplinary sanction against the law violator, a
remedy unavailable to EEOC.

Allegations of unlawful discrimination not
under the jurisdiction of EEOC (discrimination
because of marital status and political affliction,
5 1U.S.C. § 2302 (b)(1)(E)), are processed by the
Special Counsel as any other allegation of a pro-
hibited personnel practice.

Resolution of complaints of prohibited person-
nel practices may be achieved in a number of
ways if the investigation shows that the law was
pbroken. For example, the OSC may:

e Investigate and, if necessary, requestan order
from MSPB to stay any personnel action pend-
ing completion of the investigation.

e Report the findings of the investigation to the
agency head, the MSPB, the Office of Person-
nel Management and, if appropriate, to the
President and recommend that the agency
take corrective action. If the corrective action
recommended by the Special Counsel is not
taken, he may petition the MSPB to order cor-
rective action. Such an action is civil in nature
and lies against the agency, rather than an
individual.

e |nitiate disciplinary action before the MSPB
against the law breaker individually. In such
cases the agency is not a named party. The
array of sanctions which the MSPB may
impose upon the law breaker include: removal
from federal service; reduction in grade;
debarment from federal employment for a
period not to exceed five years; suspension;
reprimand; and assessment of & civil penalty
not to exceed $1,000.

13




During FY 1984, 1,378 complaints that alleged
prohibited personnel practices were received.
This number represents 84.5 percent of the total
intake of the office during FY 1984 (1,626). Of the
1,378 complaints received, 204 (14.8%) alleged
reprisal for whistleblowing.

DISCIPLINARY ACTION CASES
FILED BEFORE MSPB (EXCLUDING HATCH ACT)

CASES,

8NUMBEF{ OF CASES INITIATED

[ L A
fe78 1980 To81 1982 1983 [

CR227. FISCAL YEAR — 15 CASES
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Disciplinary actions were initiated against 13

employees during the year. The following is a
brief synopsis of the non-Hatch Act cases filed:

Special Counsel v. DeFord and Julian

DeFord, Director of the Office of Administra-
tion, EPA, Triangle Park, North Carolina, and
Julian, Personnel Officer, Office of Adminis-
tration, EPA, Triangle Park, North Carolina,
were prosecuted for improperly promoting a
subordinate employee.

Julian conceded liability and submitted to a
90 day suspension without pay. He testified
against DeFord in a hearing on the charges.
The case pended before an AlJ at the end of
FY 1984.

Special Counsel v. Russell

Russell, Comptroller of the U.S. Customs
Service, was charged with sexually harassing
and assaulting female subordinates.

OPM and Russell contend that OSC lacks
jurisdiction of the offense, which was referred
to OSC by the U.S. Attorney for the District of
Columbia. The jurisdiction issue pended
before an ALJ at the close of FY 1984.




e Special Counsel v. Williams

Williams, former Deputy Director of the Fed-
eral Mediation and Conciliation Service
(FMCS) was charged with improperly accept-
ing gifts from his subordinates and with violat-
ing standards of conduct.

Although Williams conceded jurisdiction,
OPM and FMCS challenged the jurisdiction of
OSC. The jurisdiction issue pended before an
ALJ at the end of FY 1984.

e Special Counsel v. Evans-Hamilton

Evans-Hamilton, Administrative Officer,
Veterans Administration, Medical Research
Service, Veterans Administration Medical
Center, Kansas City, Missouri was charged
with improperly influencing an applicant to
withdraw from competition and granting an
unauthorized preference to another candidate.
Evans-Hamilton conceded the violation and
submitted to a 30 day suspension without pay.

e Special Counsel v. Falt and LeDuc

Falt, formerly a Budget Officer, United
States Army Installation Support Activity
Europe (ISAE) and LeDuc, Deputy Chief, U.S.

Army Installation Support Activity Europe
(ISAE) were charged with reprisal for whistle-
blowing. The cases were pending hearing
before an ALJ at the close of the FY 1984.
e Special Counsel v. Everett
Everett, a civilian employee with the North

Carolina Air National Guard,was charged with

reprisal against a subordinate for the subordi-

nate’'s exercise of an appeal right. The case
was pending hearing before an ALJ at the

close of FY 1984.

In EY 1984, OSC requested two stays of person-
nel actions on behalf of the complainants and
filed two requests for extensions of those stays.
The stay actions were in connection with an
investigation of alleged reprisal for whistleblow-
ing and an investigation of alleged discrimination
for political beliefs.

During FY 1984, the office also intervened in
two matters. In one matter OSC intervened to
correct a presiding official’s misinterpretation of
the regulations and Federal Personnel Manual
instructions involving nepotism. This matter was
pending before the Board at the end of the fiscal
year.

113



Inthe other matter OSCintervened in an appeal
to the MSPB by two employees, who had been
disciplined by an agency for drug abuse and for
lying to a statutory Inspector General. OSCinter-
vened on the side of the agency to present evi-
dence against the employees. The evidence was
obtained during an OSC investigation coordi-
nated with the Inspector General. This matter too
was pending before the Board at the close of the
fiscal year.

16

OSC sent five corrective action letters to
agency heads. In two, corrective action had been
taken atthe end of the year by theagency head. in
one, a reassignment was reversed; in the other,
disciplinary action was imposed for employee
misconduct detected in the investigation. The
remaining requests for corrective action pended
agency response at the end of FY 1984.




In addition to its investigative and prosecutive
mission, OSC also operates as a channel to
receive disclosures of wrongdoing and misman-
agement from current and former Federal
employees. The Civil Service Reform Act created
this system and gave the Special Counsel unique
authority to require the heads of agencies in the
Executive Branch to investigate serious allega-
tions and to furnish written reports to OSC of the
investigative findings and consequences.

Employee disclosures are received and ana-
lyzed in OSC'’s Investigation Division. The analy-
sis, which usually involves a series of contacts
with the discloser, is to determine whether there
exists a substantial likelihood that the informa-
tion disclosed evidences one of the categories of
wrongdoing or negligence enumerated in the sta-
tlte 510 .S.C_§ 1206(b)(1). Once a determination
is made, the information is referred to an agency
in one of three ways:

® In serious matters, under the statute, the Spe-
cial Counsel by letter formally requires the
head of the agency to cause an investigation of
the allegaton and report the results to OSC in
writing, signed by the agency head personally.
S U.S.C. §§1206 (b)(3), (4)

Whistleblowing

® In less serious matters, under the statute, the
information is referred by letter to the head of
the agency for appropriate action. The agency
head is required by statute to report to OSC
what action will be or was taken on the infor-
mation. 5 U.S.C. §§ 1206(b)(2), (7).

® Where the source of the information is anony-
mous or is not a Federal employee, or where
the merits of the information cannot be
assessed, the Special Counsel informally
transmits the information to the agency
Inspector General for action as appropriate.
Inspectors General may provide reports of any
results from the information.

The identity of the discloser of information to
OSC is never revealed without that person’s con-
sent. Where necessary, the information sent to
the agency head is redacted to conceal the iden-
tity of the source. If the agency official responsi-
ble for the investigation requires additional
information in the course of the investigation,
OSC acts as intermediary unless the source
waives confidentiality.

17



When a report is received from an agency,
Investigation Division officials evaluate itand fre-
quently request comments from the source. Once
the agency’s report is determined to be reasona-
ble as to findings and sufficiently thorough, OSC
accepts it, and provides copies to the President
and the Congress. The discloser is given a copy
of the report from which any information pro-
tected by law from disclosure is deleted. Aniden-
tical version is placed in a file available to the
public.

A failure by an agency head to provide such a
report must be reported by the Special Counsel to
the President and the Congress. No such failure
has occurred in this reporting period.

OSC is only authorized to review, rather than
investigate, whistleblower allegations unless the
allegations implicate a complaint of a prohibited
personnel practice or other violation subject 1o
OSC jurisdiction. In evaluating agency action on
whistleblower allegations beyond OSCinvestiga-
tive jurisdiction, OSC may confer with the source
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of the information and the Inspector General of
the agency. Thereports of agency heads are eval-
uated based on the statutory standard, logic, and
investigative experience. Where agency Inspec-
tors General have been assigned by the agency
head to investigate a Special Counsel complaint,
the results are uniformly satisfactory. The over-
whelming trend is for agency heads to submit
these whistleblower investigations to their
inspectors General.

Schedule of Complaints Received

FY 1984 Beginning disclosures 22
on hand

FY 1984 New matters received 131

FY 1984 Ending balance on hand 9

Schedule of Matters Referred

Investigation and Report Required 8
(5 U.S.C.881206(b)(3), (4))

Report Only Required 33
(5 U.S.C.§§1206(b)(2), (7))

Informal Referral to 1.G. 54




Schedule of Matters Closed

5 U.S.C. §1206(b)(4) report 6
5 U.S.C. §1206(b)(7) report 24
informal Referrals to 1G 48
Closed without Referral 55

1 OSC does not refer purported allegations which are incom-
prehensible or not cognizable under law.

Schedule of Reports Received

Reports of Investigation 5
(56 U.S.C. § 1206 (b)(4))

Reports of Action Taken 24
(5 U.S.C. § 1206(b)(7))

Informal Reports from [Gs) 10

The following are illustrative of the types of
matters referred and the improvement of
government which resulted.

e By formal requirement to investigate, the Spe-
cial Counsel referred allegations from a
Department of Army employee that wide-

spread travel fraud was being committed and
was being overlooked in the Corps of Engi-
neers. The first report returned to OSC by the
agency concluded that no genuine problem
existed. The whistleblower, however, having
pointed out to OSC the defects in the initial
report, also agreed to disclose his identity to
the Department of the Army to assist in further
inquiry. After over one year of extensive and
intensive investigation, over $350,000 in fraud-
ulent travel claims have been confirmed. Either
criminal prosecution or administrative action
has been taken against over 150 Army
employees and the Army’s financial reporting
system has been revised. The Army investiga-
tion continues.

In response to a formal requirement o investi-
gate, the Administrator of the Veteran’s
Administration reported that he had confirmed
the whistleblower’s allegations of widespread
waste by the VA in providing unauthorized
treatment contrary to both law and stated VA
policy. The Administrator estimated the fiscal
year 1982 cost of this practice to be $82.6 mil-
lion. The VA has moved to prevent the
improper practices.
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In response to a formal referral of information
received, the Department of Interior, in the per-
son of its Inspector General, reported that
three employees were disciplined and restitu-
tion made for conversions of government

property to private benefit within the Bureau of
Indian Affairs.

In response to a formal referral of information
received, the Secretary of the Army reported
that one employee resigned and another was
reprimanded.

in response to a formal referral of information
received, the Attorney General reported that

allegations of mismanagement within a com-
ponent of the Department of Justice were sub-
stantiated. The specific systems and
procedures involved were rectified and one
employee resigned.

In response to a formal referral of information
received, the Administrator of the Veteran’s
Administration reported that the VA substan-
tiated some allegations of improper leave and
overtime authorization on the partofa VA phy-
sician. The physician resigned after the VA
informed him that his employment would be
terminated on the strength of the findings.




The Office of the Special Counsel is the only
federal agency charged with responsibility for
enforcing the provisions of the Hatch Act. By
statute the office is required to investigate allega-
tions of prohibited political activity and, when
appropriate, prosecute employees who violate
the law before the MSPB. The discretion toautho-
rize prosecution lies with the Special Counsel.

A total of 69 allegations were carried over from
FY 1983. During FY 1984, a total of 93 allegations
of Hatch Actviolations were received by the OSC.
By the end of FY 1984, a total of 137 Hatch Act
matters had been closed leaving 25 matters car-
ried over to FY 1985,

In the tenure of the current Special Counsel,
since October of 1982, emphasis on OSC Hatch
Act enforcement has focused primarily upon
educating those covered by the law to encourage
voluntary compliance, proceeding upon the gen-
erally accepted law enforcement theory that
prevention of violation is more efficient than
apprehension and prosecution. During FY 1984,
in excess of 79,000 employees, Congressional
staff members and members of the public were
provided information on the Hatch Act through
informal telephone and formal written advisory
opinions, briefings and speeches to groups of

Hatch Act

employees and publications prepared and dis-
tributed by OSC.

In an effort to conserve resources and to fairly
apply the law, the office makes extensive use of
advisorial and warning letters. These letters
advise individuals that OSC has received infor-
mation indicating a violation of the Hatch Act,

HATCH ACT LITIGATION INITIATED
FISCAL YEARS 1979 THROUGH 1984

LITIGATION
INITIATED

- NUMBER OF CASES INITIATED

) T - L e
1879 1980 1981 1082 1983 1984

CR220. TOTAL OF 28 CASES
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and provide an opportunity for the employee to
correct the situation without undergoing formal
prosecutive action. During FY 1984, 53 individu-
als received warning letters.

Between October of 1982 and the end of the
fiscal year, only six disciplinary complaints were
filed with the MSPB against employee for viola-
tions of the Hatch Act. Five of these were prose-
cuted during FY 1984. In all five, the employee
prosecuted was warned personally that persist-
ence in a course of conductin violation of the law
would result in prosecution. All five chose to flout
the warning.

The following is a summary of the circumstan-
ces that led to each prosecution and the current
status of the case.

e Special Counsel v. Brady

Brady, a Building Management Specialist of
General Services Administration, was told by
his GSA superiors that he would have to resign
from government service if he wanted to take
part in a partisan gubernatorial campaign.
Brady disregarded this warning, worked on the
campaign and was prosecuted; the Board has
ordered Brady’s suspension without pay for 60
days.
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e Special Counsel v. Bacan

Bacan was a Coal Mine Safety and Health
Inspector in Washington, Pennsylvania. The
Special Counsel sent Bacan a letter informing
him that a prior candidacy for school board
director had violated the Hatch Act, and that,
while he would not now be prosecuted for that
earlier violation, becoming a candidate for re-
election would result in prosecution. Bacan
was also similarly advised by his agency
superiors.

Bacan did not withdraw his candidacy, and
was re-elected. He resigned from federal
employment after the charges were filed.

e Special Counsel v. Chidlow

Chidlow was charged with being a partisan
candidate by running in an election for a
school board position. Agency officials had
warned him that candidacy in a partisan elec-
tion was prohibited; OSC warned Chidlow to
withdraw. Chidlow continued his candidacy
and OSC prosecuted.

The MSPB ordered Chidlow suspended for
45 days without pay.

|
|
|
|
|
i
|




e Special Counsel v. Johnson

Johnson is a Letter Carrier with the United
States Postal Service, at the Edison Park Sta-
tion, South Bend, indiana. Despite warning
from a postal service personnel manager that
partisan political activity is forbidden under
the Act, Johnson filed a petition with the Clerk
of Cass County, Michigan, to have his name
placed on the ballot as a candidate for Cass
County Commissioner for the 7th District
Democratic primary.

An OSC investigation was initiated into
Johnson’s partisan political activities; an OSC
advisory letter informed him that he had vio-
lated the law by running for partisan political
office and must not run again.

Despite the warning letter, Johnson ran for
re-election. The Special Counsel filed charges
which are pending before an ALJ.

e Special Counsel v. Mahone

Mahone was an employment specialist for
the Employment and Training Administration
(ETA) of Lake County, Indiana. Mahone was
an Indiana County employee covered by the
Hatch Act. Mahone ran for elective office in a
partisan election, after having been warned by
her agency that to do so would violate the
Hatch Act. After hearing and appeal, the Board
ordered Mahone removed from employment.
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Although there are ambiguities as to the scope
of the enabling legislation establishing OSC, the
Special Counsel adheres to the position taken in
confirmation hearings in 1982. At that time, the
current Special Counsel testified before the
Senate Committee on Governmental Affairs that
“I am a conservative when it comes to legislation
until a full and fair opportunity to explore and
interpret existing legislation has been under-
taken.” At that time, the scope of existing OSC
jurisdiction had not been fully explored through
litigation and judicial interpretation.

The litigative activities of the OSC during the
last fiscal year express the interpretation of the
jurisdiction the Special Counsel conceives Con-
gress vested in this office.

For example, in a case litigated in the first and
second quarters of the fiscal year, the issue of
witness protection arose. The Special Counsel,
notified of allegation of harassment of OSC wit-
nesses, filed a motion with the MSPB to seek
agency direction of protection for the witness.
The ALJ denied the motion for lack of jurisdic-
tion.
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Legislation

Also, during the fiscal year, the office filed
cases before the MSPB charging standards of
conduct violations and violations of EEOQC sexual
harassment regulations. While the OSC con-
ceives that such violations are within its extant
jurisdiction, this jurisdiction had never been
tested. As of the close of the fiscal year those
matters were pending before AlLJs, OPM con-
tending that OSC does not have authority to
enforce the federal standards of conduct before
the MSPB in disciplinary actions.

In another matter, the Special Counsel
asserted jurisdiction over civilian technicians of
the National Guard. While the Agency filed a
motion to dismiss arguing that the Board had no
authority to discipline employees of the National
Guard, the ALJ denied the motion on the grounds
that National Guard technicians are notexcluded
from coverage. That case pends before the ALJ.

In yetanother case involving a motion filed with
MSPB requesting issuance of athird party subpo-
ena to OSC for investigative files, the Board
implied that the Special Counsel could invoke
executive privilege to withhold documents.

The judicial decisions of MSPB finally define
the scope of OSC jurisdiction, under the enabling
legislation. OSC enforcement processes must be
made coincident with the scope set by the MSPB
unless the scope is modified by Congress.




Despite the Special Counsel’s stance with
respect to legislative recommendations, bills
were introduced in the Congress which, if
passed, would have directly affected the agency.
In August of 1984, Senator Charles Grassley
introduced S. 2927 which proposed to modify the
current empowering statute. The bill received bi-
partisan support from 21 Senators.’

Upon introducing the bill, Senator Grassley
said:

“...the bill would grant the Special Counsel the
authority to better carry out his intended charter-
....Thisis a time when the Congress must exercise
its chief responsibility in the federal process: that of

1 They were: Robert Dole (R-Kan.), Howell T. Heflin
(D-Ala.), Joseph R. Biden (D-Del.), Roger W. Jepsen
(R-lowa), Alan J. Dixon (D-lll.), Nancy Landon Kasse-
baum (R-Kan.), William Proxmire {D-Wisc.), Thomas F.
Eagleton (D-Mo.), Daniel K. Inouye (D-Hawaii), Earl M.
Levin (D-Mich.), George J. Mitchell (D-Maine), Jennings
Randolph (D-W.Va.), Don Nickels (R-Okla.), Jeremiah A.
Denton (R-Ala), Robert W. Kasten, Jr. (R-Wisc.), Rudolph
E. Boschwitz (R-Minn.), Quentin N. Burdick (D-N.D.),
Claiborne Pell (D-R.l.), Wendell H. Ford (D-Ky.), John
Melcher (D-Mont.), and John Heinz (R-Pa. )

serving as a check and balance to the administrative
process. It is clear in the case of responsible whis-
tleblowers that remedies must be sought and cor-
rections made. Only where there are remedies can
there be rights. The Congress must ensure that our
laws and intended ethics do not grow apart.

“For this, the Congress bears a responsibility. Itis
the responsibility of determining the context in
which our civil servants work. If there is a mismatch
between the principles espoused in our Code of
Ethics onthe one hand, and how the work of govern-
ment is executed on the other, then we will destroy
any noble sense of purpose among our civil ser-
vants, and feed a cancer of cynicism.”

Two days after Senator Grassley introduced S.
2927, Representatives John McKernan (R-Maine)
and Barney Frank (D-Massachusetts) introduced
identical legislation in the House of Representa-
tives in the form of H. R. 6145. Shortly thereafter,
Representative Berkley Bedell (D-lowa) intro-
duced a third bill, H. R. 6149, also identical to S.
2927.

None of the bills introduced during the 98th
Congress affecting OSC were passed.

25




The Office benefitted during the last fiscal year
from staff consolidation, budget and policy sta-
bility, and a refined complaint processing struc-
ture. Disciplinary prosecution became the prime
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Conclusion

litigation focus; and OSC approaches the coming
fiscal year as a year of continued vigorous law
enforcement.





